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OCOBEHHOCTHU PEI'YJIMPOBAHUS BPAUYHO-CEMEHHBIX
OTHOIIEHUH, OCJIOXKHEHHBIX UTHOCTPAHHBIM 3JIEMEHTOM

AnHoTamusi: B craTtee paccMaTpuBalOTCS OCOOEHHOCTH PETYJIUPOBAHUS
OpayHO-CEeMEMHBIX OTHOIICHHH, OCIOKHEHHBIX MHOCTPAHHBIM 3JIeMEHTOM. [laHHBIC
OTHOUIIEHHUS ABJSIOTCA JOCTATOYHO CIOPHBIMU U COAEPKAT MHOTO MPOTUBOPEUYUN U
PETYIUPYIOTCSI  HOPMamMu  MEXAYHApOJHOr0-4acTHOro  mpasa. IlpumeHeHue
KOJUIM3WOHHBIX MPUBA30K MO3BOJISIET HAXOAUTh KOHCEHCYC MEXKIAY rOCYIapCTBAMHU 110
MOBOJIy NMTPUMEHEHHUs TOW WJIM MHOW MpPaBOBOW HOPMBI. PaccMoTpeHbl 0COOEHHOCTH
peryJIupoBaHus OpauHO-CEMEHHBIX OTHOIIICHUI B COOTBETCTBUH C JIOTOBOPOM MEXKTY
Poccuiickoii @enepauneit u AzepOaiixaHckoi PecryOankoi 0 mpaBoBOil MOMOIIHN U
IIPABOBBIX OTHOILIEHUAX MO I'PAXKIAHCKUM, CEMEMHBIM U YTOJIOBHBIM JIEJIaM.

KuroueBble ciioBa: Opak, ceMbsi, CEMEHBIC OTHOIICHUS, 3aKII0OUEeHUE Opaka,

pacTopxeHue Opaka, MeXIyHAPOTHOE YaCTHOE MPaRBO.

Annotation: The article discusses the peculiarities of the regulation of marriage
and family relations complicated by a foreign element. These relations are quite
controversial and contain many contradictions and are regulated by the norms of
international private law. The use of conflict-of-laws bindings makes it possible to find
consensus between States on the application of a particular legal norm. The

peculiarities of the regulation of marriage and family relations in accordance with the



Agreement between the Russian Federation and the Republic of Azerbaijan on Legal
Assistance and legal relations in civil, family and criminal cases are considered.
Keywords: marriage, family, family relations, marriage, divorce, private

international law.

Ha ceropHsamHuil 1eHb, KOTJa JIIOAX MOTYT CBOOOJHO INEpeceKaTh IPaHUIIbI
roCyIapCTB, 0OIIATHCS C MHOCTPAHHBIMU IPpayKAaHAMU BCE Yallle 3aKII0YaroTcsl Opaku
MEXJy JHIAMH{, IMPOKUBAIOIIMMHU B pa3HbIX CTpaHaX, CYNpPyrd HMMEIOT pa3HOe
IPaXJTaHCTBO JMOO TPOXKHUBAIOT 3a pyOexxom. COOTBETCTBEHHO, KOTJa OAWH W3
CYIIPYTOB UMEET MHOCTPAHHOE TPaXXTAHCTBO WJIHM TMOCTOSTHHOE MECTO JKUTEIhCTBA B
JpyTo# cTpaHe, a TaKKe B CiIydae, Korja Opak ObUI 3aKJIFOUEH 3a TPaHULIeH, TOBOPAT O
TOM, YTO OpaYHO-CEMEWHBIE OTHOIICHUS OCTIOKHEHBI MHOCTPAHHBIM JIEMEHTOM.

bpaunble OTHOLIEHUS B MEXIYHAPOJHOM YAacCTHOM IIpaBe PEryIUPYIOTCS
KOHBEHIMSIMU UM 3aKOHAMM Pa3jIMuYHBIX TOCyJIapcTB. B oCHOBe perynupoBaHMs Kak
MOPaBWIIO JICKHUT MPHHIMI TEPPUTOPHAIBHOCTH, COTJIACHO KOTOPOMY OpauHbIe
OTHOILIEHHUSI MOJYUHSIOTCS 3aKOHO/IaTENbCTBY TOW CTPAaHbI, HA TEPPUTOPUN KOTOPOU
OHM ObuTH 3akiroueHbl. OTHAKO B Cllydae, KOrja CTOPOHbI Opaka UMEIOT Pa3IuyHOe
IPa)X/IaHCTBO WJIM IOCTOSIHHOE MECTO J>KUTEIbCTBA B Pa3HbIX CTPaHaX, BO3HUKAET
BOMPOC O TOM, KaKO€ 3aKOHOAATENIbCTBO JODKHO MPUMEHSThCS. JJis perienus 3Toro
BOMpOCa MPUMEHSIOTCS TpaBWia MEXKIYHApOIHOTO 4YacTHOTO TIpaBa, KOTOPHIC
OTIPE/EIAI0T, KAKOM 3aKOH J0JKEH ObITh MPUMEHEH B KaXJ10M KOHKPETHOM ClTy4ae.

Jlyis ceMeHOTO mpaBa XapakTEpHbI BeCbMa CYIIECTBEHHBIC Pa3IHuus MEXKIY
MPABOBBIMU CHCTEMaMU Pa3IMYHBIX TOCynapcTB. [JJaHHOE 00CTOATEIHCTBO CBS3AHO C
BJIUSTHUEM HAIMOHAIBHBIX OCOOCHHOCTEH U Tpaguiuii Ha cdepy CeMeHHbIX
oTHomIeHUH. Pa3zpaboTka mpaBOBBIX HOPM, B OCOOCHHOCTH PETYIUPYIOLIUX BOTPOCHI
CEMEIHOro mnpaBa HAXOAMUTCS MOJ BIMSHUEM PEIMTHO3HBIX JOTMAaTOB M ILIEPKBH.
Janubiil (akT 0OBACHAET OTCYTCTBHE MEXIYHAPOAHON yHHU(DUKAIMK MaTepHalIbHO-
MPaBOBBIX HOPM B JaHHOW oOjactu. ['ocnoacTByrOIIEe MOJ0KEHUE 3/1€Ch 3aHUMAIOT
KOJUIM3UOHHBIE HOPMBI, HO OHH B OCHOBHOM OTCBUIAIOT K MpaBy OTAEIbHBIX

rocynapcts [2].



CeMeiiHO-OpayHble OTHOLIEHMS, OCJIOKHEHHbIE WHOCTPAHHBIM 3JEMEHTOM,
BO3HUKAIOT B paMKaxX MEXIyHapoaHoro oOuieHust yacTHbIX Juil. Konctutyuus PO
ONpENENSAET, YTO HOPMBI MEXKIYHApOAHOTO IpaBa M MEKIYyHAPOAHBIE JOTOBOPA
BXOJIT B MpaBoByro cucteMy Poccun. COOTBETCTBEHHO, HOPMBI MEXKIYHAPOIHBIX
JOTOBOPOB NPUMEHSIFOTCS POCCUICKMMM IIPABOIPHUMEHUTEIBHBIMU OpraHaMU IIpU
pPEryIMpOBAHMM  OTHOLIEHWMH  MEXAYy  YacTHbIMM  JUUAMHU. SBisrommecs
MEKTYHAPOJAHBIMU 10 ITPOUCXOKICHHUIO, HOPMBI YaCTHONPABOBOTO COJACP/KAHUS HE
CTaHOBATCS HAIMOHAIBHBIMM, a JIMIIb IOJY4YarOT CTATYC KBa3U-HALMOHAIBHBIX C
MPUOPUTETOM NMPUMEHEHUS Mepe]l HAllMOHATBLHBIMU HOpMami [ 1, ¢. 291].

bpak mpexacraBnsier coOoi CBOOOAHBIN, PaBHONPABHBIA COKO3 MYXYUHBI U
KCHILMHBI, 3aKIIOUYEHHBIN C COOJIIOJIEHUEM YCTAaHOBJIEHHOTO 3aKOHOM IMOpSAJKa U
ycinoBuid. [lpu BCTymuieHHH B OpayHble OTHOIIEHUM MEXIY CyIpyraMu BO3HUKAIOT
B3aMMHBIE JINYHbIE, UMYIIECTBEHHBIE NPaBa U 0053aHHOCTH.

B kaxqoMm rocyiapcTse YCTaHOBIIEHBI CBOM MOPSIAKU U YCIOBHS BCTYIUICHUS B
Opak, ocobeHHOCTH ero peructpanuu. COOTBETCTBEHHO HE HCKIIIOYEHBI CUTYaIlUH,
Korjga Opak sIBISieTCSl AEMCTBUTEIBHBIM B OJIHOM CTpaHe, HO MpPU 3TOM B JIPYroM
rocyJapcTBe ITaHHBIN COI03 HE BIIEYET 3a COO0M HUKAKUX MPABOBBIX MOCIEICTBHMA.

Hopmbl MaTepranbHO-IIPaBOBOIO XapaKTepa COAEPKATCSI BO BHYTPEHHEM
3aKOHOJATEIbCTBE CTPAH, B CBSA3M C YeM BBIOOpP 3aKOHA, KOTOPBIA perjaMeHTHPYET
YCIIOBHSI BCTYIUIEHMSI B Opak M €ro MpU3HAHHE ACHCTBUTEIBHBIM B TOCYJapCTBax
000MX CYTIPYTOB SIBJISIETCS 3aTPyIHUTENbHBIM. {151 pasperienus JaHHOrO BOIpoca
CYIIECTBYIOT KOJUIN3NOHHBIE MPUBSA3KU — 3TO CBA3AHHBIE C MEXIYHAPOIHBIM IIPABOM
BONIPOCHI, BO3HUKAIOUIUE IMPH 3aKIOYEHUH Opaka, pa3Boje, a TaKXKe MPH pas3iele
MMYILIECTBA CYNPYTroOB. BBIAEIAIOT CIENYIOMNE KOJUIN3UOHHBIE IPUBSA3KHU:

- JUYHBIA 3aKOH WM 3akoH rpaxnanctBa (I'epmanus, Wcnanus, Wranus,
ABcTpHUS);

- 3aKOH MecTa xkuTenbeTBa (BenmukoOpurtanus, Hoas 3enanaus, ABctpanus);

- 3aKOH MecTa 3akimouenue Opaka (CILA, Jlatunckas Amepuka).

B HekoTopeix rocynapctBax (bonrapus, ®@paHuus) BbLACISETCS CMELIaHHAS

(dopma pUBA30K, COYETAOMIAs B ce0C 3aKOH IPAYKITAHCTBA U 3aKOH MECTA KUTEILCTBA.



Haubonee pacripocTpaHeHHBIMHU U KOPPEKTHBIMU KOJUTM3MOHHBIMU TPUBSI3KaMU
B CEMEWHBIX OTHOILIEHUAX BCEr/1a ObUIM U OCTAIOTCS 3aKOHBI IPaXkIaHCTBA CYIIPYTOB U
MecTa 3aKinoueHus Opaka. Cyqy B CIIOPHBIX CUTyalUsiX CJIEIyeT aHAJIU3UpPOBaTh BCE
WHOCTpaHHbBIE 3JIEMEHTHI PABOOTHOIIICHUS M PACKPBIBAThH UX 00JIee TECHYIO MPUBSIZKY
JUI KOHKPETHOM CUTyaluu. DTOM 11eJIi B HAaUOOJIbIIEH CTETIEHN OTBEYAeT HENPOCTasl
COTOJUMHEHHAs] albTEPHATUBHO-AUCIIO3UTUBHAA KOJUIM3UOHHAs HOpMa, KOTOpas
YUUTBHIBAET BO3MOKHOCTD IIMUPOKOTO BHIOOPA MpaBa U OTPaHUUEHUS] aBTOHOMUU BOJIU
cTopoH [3, c. 97].

B ocHOBY mpaBOBOro peryjJupoBaHMs 3akjIiOYeHUs Opaka B OOJBIIMHCTBE
CTpaH, KpOME€ MYCYJIbMAHCKHX, IIOJIO)KEH MPUHLUI MOHOTaMHH, TO €CTh
00s13aTeIbHBIM YCIIOBUEM BCTYIUIEHHUS B OpaK SIBJISIETCSI OTCYTCTBHE COCTOSIHUSI OJTHOTO
13 OyAylIux CynpyroB B IpyroM Opake.

B Poccun Opak 3akntouaercst B cOOTBETCTBUU ¢ CeMEHHBIM KOJIEKCOM, a TaKKe
MHBIMH CBSI3aHHBIMM C HUM IIPABOBBIMHU aKTaMH, HaIpUMep, [ pakjaHCKUM KOJIEKCOM
P® u @epepanbabiM  3ak0HOM «O TOCyZapCTBEHHOM PETUCTPALIMM  aKTOB
IPAXKJAHCKOIO COCTOSIHUS».

Jns 3axmroueHust Opaka HEOOXOIMMO COONIOAATh OMNPENEICHHBIE YCIOBUS,
TaKWe Kak JOCTI)KEHHE CylnpyraMu OpadHOro Bo3pacrta, J10OpOBOJIBHOE COIJIacue,
OTCYTCTBUE OJM3KOPOJICTBEHHBIX CBS3€H, OTCYTCTBHE APYTrUX OpakoB U T.1. [6].

3akmouenue Opaka rpaxnanuHa Poccuiickoit ®denepanuu ¢ MHOCTPAHHBIM
rpaxiaaHnHoM Ha Tteppuropun  Poccuiickon ®epepauuu  OCylIECTBISETCS Ha
ocHoBaHuM cT. 156 CK P®, cormacHo KOTOpoi JMila, BCTynaromue B Opak, OyayT
CJIeIOBAaTh YCIIOBUSAM 3aKOHOJATEIbCTBA CTPaHbl CBOEr0 Tpa)KJAaHCTBA WK (TpU
OTCYTCTBUH I'PAKJAHCTBA) CTPAHBI TOCTOSTHHOIO MECTA KUTEIbCTBA.

Ecnu oaMH U3 cynpyroB uMeeT MHOCTPAHHOE TPakIaHCTBO HWJIM MOCTOSIHHOE
MECTO JKUTEJIbCTBAa B JPYroM CTpaHe, TO AJs 3aKitoueHus Opaka B Poccum moryt
noTpedOBaThCs JIOTIOTHUTEIbHbBIE JOKYMEHTHI M MPOXOXKICHHE OIpeIeICHHbIX
npouenyp. Hanpumep, nis 3akiodenust Opaka ¢ rpaxkJaHuHoM Poccuu MHOCTpaHIly
MOXXET TMOTpeOOBaThCS IMOJyYEHHE CIEUHAJbHOW BHU3Bl WM pa3pelieHus Ha

BPEMCHHOC IIPOKXHNBAHHEC B Poccun. Taxkxe ctout OTMCTUTD, YTO IIPH 3aKIHOYCHHHN



Opaka B Poccum cynpyrm JoDKHBI cOOMomaTh TpeOOBaHUS POCCUHCKOTO
3aKOHOJIaTEIbCTBA OTHOCUTEIBLHO UMYIIECTBEHHBIX OTHOIICHUA MEXIY Cylpyramu, a
TaKKe MpaBui 0hOpMIIEHUS TOKYMEHTOB U PETUCTpaLluu Opaka.

B nenowm, 3akimoueHre Opaka 1o 3aKOHOAATENbCTBY Poccun He oTauvaercst oT
3aKJIIOUEHUs Opaka B IPYyTrUX CTPaHAX, OAHAKO IPU HAJTMYUU MHOCTPAHHOT'O 3JIEMEHTA
HEOOXOMMO YUUTBIBATh MEXKAYHAPOIHbIE OCOOEHHOCTH.

Hanuuue B poccuiickoM ceMeitHOM mpaBe OIpeieIeHHBIX TPOOEIOB BICYET 32
co00i1 HEOOXOIMMOCTh OOpalleHHs K HOPMaM TIPakJaHCKOTO 3aKOHOJATEJIbCTBA
Poccuiickoii @enepaunu. [IpuznanusiMu Ha Tepputopun Poccuu cunraroTcst Opaku,
YCIIOBHSI 3aKJIFOUEHHSI KOTOPBIX OMPEEISIOTCA IS KaKI0Tro U3 OyIyIMX CyNpyroB
3aKOHOJIaTEJIbCTBOM JOTOBAapPUBAIOIIEHCA CTOPOHBI, TPaXXJAaHUHOM KOTOPOH OH
ABJISIETCS, @ JUIsl JIMIl O€3 Ipa)KJaHCTBAa - 3aKOHOAATEIbCTBOM JIOIOBAapUBArOLIECCs
CTOPOHBI, SIBJISIOMICHCS HX MIOCTOSTHHBIM MECTOM JKUTEIbCTBA [5].

HeneiicTBUTENTPHOCTh MHOCTPAHHBIX OPaKoB, 3aKJIFOUEHHBIX KaK Ha TEPPUTOPUU
Poccun, Tak M 3a ee mpeaenaMu, OINPEHEISIETCS 3aKOHOAATEIbCTBOM, KOTOPOE
IPUMEHSJIOCH MTPH 3aKI0YEHUH Opaka.

JInuHble MMYIIECTBEHHBbIE M HEHUMYIIECTBEHHbIE IpaBa M OO0S3aHHOCTHU
CYNPYTOB ONPEIEIAIOTCA 3aKOHOIaTEIBCTBOM IOCY1apCTBa, HA TEPPUTOPUH KOTOPOIO
y HUX HMMEETCS COBMECTHOE HEABM)KMMOE HMMYILIECTBO, & IPU €ro OTCYTCTBHM -
3aKOHOJIATE€ILCTBOM TOTO TOCYJapCcTBa, HAa TEPPUTOPUM KOTOPOrO OHU HMEINU
[OCJIEAHEE COBMECTHOE HEABMIKMMOE HMMYILIECTBO. JIMUHBIE HEMMYIIECTBEHHBIE U
MMYIIIECTBEHHBIE MPaBa U 00A3aHHOCTH CYIIPYrOB, Y KOTOPBIX HE OBLJIO OOIIET0 MecTa
YKUTEIBCTBA ONPENEIIOTCA Ha TeppuTopun Poccnn 3akoHOmaTenscTBoM Poccuiickon
denepanum.

CrouT ykazaTb Ha HEMOCJEI0BATEIbHOCTh HWMIIEPATUBHOTO IMOAYUHEHHUS
JUYHBIX U HMMYIIECTBEHHBIX B3aMMOOTHOLICHUI CYNpPYroB, HE HMEBIIUX OOIIEro
MECTa JKUTEJIbCTBA, POCCUIICKOMY MpaBy. BeposTHO, B JaHHOM clly4yae 3aKOHOJATENb
¥UMeJl B BUY CJIy4au, KOTJIa POCCUMCKUM TpakJIaHUH 00pallaeTcsi B POCCUNCKUM cy
C UICKOM K CyNIpPYTY, KHUBYILEMY 3a TPaHULIEH.

BaxxHO OTMETHUTb, YTO MPHU BHIOOPE MPUMEHUMOIO MpaBa HEPEIKO BO3ZHUKAIOT



CUTYallMM, KOIZIa OJIHA CTPaHbl MPUMEHSIOT HAUMOHAIbHBIA 3aKOH, JIPYyrue 3aKOH
MecTa MNPOKUBaHUA CYIIPYroB, a TPEThH 3aKOH cTpaHbl cyaa. [loaTomy nms pemenus
po0JIeMbl HECOBIAICHUSI HOPM MaTEpUaIbHOIO, IPOIECCYATBHOIO U KOJIM3UOHHOTO
IpaBa MEXKIy CTpPaHAMHU 3aKJIFOYAIOTCS MEXIYHapOJHbIe AOroBophl. Tak, Hanpumep
Mexay Poccuiickoit deneparnueid u AsepOaimkaHckor PecryOnukod 3akitodeH
JIoroBOp 0 MpaBOBOM IIOMOIIY ¥ ITPABOBBIX OTHOLICHUSX 10 TPAXKIAHCKUM, CEMEHBIM
U YTOJIOBHBIM JieniaM [4]. Borpocam perynupoBanust OpadyHO-CEMEHHBIX OTHOLICHHI B
JTaHHOM J{0roBOpe MOCBSIIEHO BCETO TPU CTaThU:

- cTaThs 26 onpeaenser 0COOCHHOCTH 3aKIIOUEeHUs Opaka;

- cratbd 27 peryiupyer JWYHbIE W HMMYIIECTBEHHbIE MPABOOTHOIICHHUS
CYIIPYyTOB;

- cTaThsl 28 pacKpbIBAET BOMPOCHI PACTOPKEHHsI Opaka W MpU3HAHMS Opaka
HEJCHUCTBUTEIbHBIM.

TakuM 00pa3oM, BOIPOCHI PEryJIMPOBaHUS OpavyHO-CEMEHHBIX OTHOILIEHHH,
OCJIO)KHEHHBIX MHOCTPAHHBIM 3JIEMEHTOM, SBISIOTCS JIOCTATOYHO AaKTyaJIbHBIMU B
coBpeMeHHOM Mupe. OAHOW W3 TIJaBHBIX NPUYUH BO3HUKHOBEHHS KOJUIM3UN B
paccMaTpuBaeMoil 00JacTH SBISETCS MPUMEHEHUWE B HICHTUYHBIX (PAKTHUECKUX
00CTOSTENBCTBAX PA3IMUHBIX MPAaBOBbIX HOpM. Kaknoe rocyaapcTBo OCyLIECTBIISIET
COOCTBEHHOE PEryJMpOBaHMUs UCXOASl M3 €ro Tpaauluid U oObl4aeB, a OTCYTCTBHE
€AMHOTO0 C(HOPMUPOBAHHOIO HOPMATHUBHO-TIPABOBOIO AaKTa IO MEXIYHAPOJHOMY

YaCTHOMY TpaBy BJIEUET 32 COOO0M BOSHUKHOBEHHUE MPOOIIEM.
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